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Watchdogs can’t claim immunity: NCLT 

clears probe into Deloitte, BSR, SRBC in 

IL&FS fraud case 

Order dated March 24 brings auditors within scope of Section 339; liability to hinge on evidence of 

‘knowing participation’ Government said role of auditors and other third parties must be examined on 

case-by-case basis in light of findings from SFIO. 

The National Company Law Tribunal (NCLT) has allowed proceedings against audit firms, 

including Deloitte, BSR & Associates and SRBC & Co, to continue in the Infrastructure Leasing 

& Financial Services Ltd (IL&FS) case, clearing the way for scrutiny of their role in an alleged 

fraud. The tribunal said such firms, as “watchdogs", cannot be excluded from the proceedings. 

By allowing the case to proceed against auditors without reaching any conclusion on their role, 

the tribunal has kept the door open for a detailed examination of their conduct based on 

evidence. 

The ruling relates to proceedings under Section 339 of the Companies Act, 2013, which 

addresses fraudulent conduct of business and applications by auditors and their partners seeking 

to be excluded from the case. It’s part of the wider proceedings initiated by the Union of India in 

2018 under Sections 241 and 242 of the Act, following governance failures at IL&FS and its 

units. 

Watchdog cannot claim immunity 

The tribunal said the provision is wide enough to cover not just company insiders but also 

external parties involved in the alleged fraud. It said the provision can extend to third parties, 

including auditors, if they are found to have participated in or facilitated such conduct. 

At the same time, the NCLT clarified that liability is not automatic and would depend on 

evidence establishing “knowing” involvement in the alleged fraud. It emphasised that mere 

professional engagement as an auditor is not sufficient; their role must be determined based on 

the facts and material on record. 

It also observed that while auditors are generally regarded as watchdogs, “a watchdog cannot 

claim immunity” if it is found that they consciously failed to act against fraudulent conduct. 
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Government’s case 

The government had argued that the scope of Section 339 extends to any person involved in the 

fraudulent conduct of a company’s business and that auditors and other third parties cannot be 

excluded at the outset. It said the role of each party must be examined on a case-by-case basis in 

light of findings from the Serious Fraud Investigation Office (SFIO). 

Accepting this position, the tribunal said there can be no blanket exclusion of auditors or other 

third parties at the initial stage, and their involvement would have to be assessed based on 

evidence, including financial records and other material on record. 

Industry implications 

Legal experts said the ruling significantly increases litigation exposure for audit firms, while 

leaving the question of liability open. 

“The NCLT ruling significantly increases exposure for Deloitte, BSR & Associates LLP and 

SRBC & Co. LLP to proceedings under Section 339 in the IL&FS case. By rejecting their 

exclusion at the threshold stage, the tribunal has paved the way for a merits-based examination of 

their role in alleged fraudulent conduct,” Alay Razvi, Managing Partner at Accord Juris, told 

Moneycontrol. 

“Any assessment of liability will now depend on evidence – including financial records, witness 

testimony and expert analysis by bodies such as the NCLT, SFIO and National Financial 

Reporting Authority (NFRA) – to establish knowing involvement,” he added. 

Moneycontrol has emailed Deloitte, BSR & Associates LLP and SRBC & Co. LLP seeking their 

response. The story will be updated as and when comments are received. 

Raheel Patel, Partner at Gandhi Law Associates, said that the order marks a shift in how courts 

may approach auditor accountability. 

“The order materially widens the immediate litigation exposure of Deloitte, BSR and SRBC, but 

stops short of attributing liability. By refusing to exclude auditors at the threshold stage, the 

NCLT has ensured that these firms will now have to defend their role on merits,” he said. 

“At the same time, the tribunal has made it clear that liability is not automatic and will depend on 

whether there was conscious involvement or collusion, as opposed to negligence,” Patel added. 

Akshat Pande, Managing Partner at Alpha Partners, said the ruling clarifies the interpretation of 

Section 339. 

“The tribunal has rejected a narrow reading of ‘any person’ and held that it can include third 

parties who participated in or facilitated fraudulent conduct. However, liability will depend on 

whether there is evidence of active participation or knowledge of the fraud,” Pande told 

Moneycontrol. 



 

Precedent for future cases 

Experts said the order could have wider implications for how fraud provisions are invoked in 

corporate cases, particularly in complex group structures. 

The tribunal has reinforced that professional firms cannot claim blanket immunity at the outset 

and may be subject to scrutiny where investigative findings point to potential involvement. The 

ruling is expected to influence future cases where regulators seek to fix accountability beyond 

company management. 

Moneycontrol has emailed Deloitte, BSR & Associates LLP and SRBC & Co. LLP seeking their 

response. The story will be updated as and when comments are received. 

What Section 339 means 

Section 339 of the Companies Act, 2013 allows tribunals to hold individuals personally liable if 

a company’s business is carried out with the intent to defraud creditors or for fraudulent 

purposes. The provision can be invoked to recover losses from persons found to have knowingly 

participated in such conduct. 

In its March 24 order, the NCLT clarified that the provision can extend to third parties, but only 

where there is clear evidence of their involvement in the fraudulent activity, making knowledge 

and participation central to establishing liability.  

 


